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ABSTRACT

Congress recently enacted legidation designed to change the interpretation to be used in
determining whether a claimant is disabled under the Americans with Disabilities Act. In passing the
ADA Amendments of 2008, Congress expressed its concern that worthy claimants were being denied
disability protections due to the restrictive analysis used by the courts. Congress also directed that the
Equal Employment Opportunity Commission would revise its regulations to be more consistent with the
amendments. This paper examines the new standard for determining disability under the new ADA in
light of the proposed regulations published in the Federal Register by the Equal Employment Opportunity
Commission.

INTRODUCTION

Get Ready! The Equal Employment Opportunity Consiois (EEOC) has proposed rather
sweeping changes to the Americans With Disabilittes (ADA) in order to implement the ADA
Amendments Act of 2008 (ADAAA). Through the amerhts, Congress sought to counter the
restrictive approach the Supreme Court took inuwdising the definition of disability imoyota Motor
Manufacturing, Kentucky, Inc. v. Williams. (ADA Amendments Act, 2008)

In Toyota, the Court reviewed the situation of an employeekimg on an automobile assembly line
who claimed her requests for modified duty jobs daeher carpal tunnel syndrome and related
impairments had been denied. The lower appellatertchad determined that the impairments
substantially limited the employee in performingjondife activities and was therefore entitled t®A
protection. The Supreme Court took a much moreaghelng approach, holding that just having an
impairment wasn't quite enough to warrant protectiorThe Court determined that the individual must
have an impairment “that prevents or severely ictstthe individual from doing activities that ané
central importance to most people’s daily live38yota, 2002) Many other courts followed suit.

In the ADA amendments, Congress expressly rejatiedestrictive approach the courts have been
using in determining whether claimants are disalftedpurposes of the ADA. In addition, Congress
provided the EEOC with the mandate to reinforceitibent of Congress that disabled employees would
be afforded the broadest protection allowable utikeistatute. (ADA Amendments Act, 2008)

THE NEW ADA
In the ADA Amendments Act of 2008, signed into lawPresident George W. Bush in September

2008, Congress specifically rejected frmyota decision and adopted rather broad standards tsbe
when determining whether an individual is considedisabled. The statutory mandate is rather
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unmistakable in that the language of the Act presiad “broad scope of protection” for employees. It
also conveys Congress’ intent and expectation ¢batts analyzing ADA cases provide coverage for
plaintiffs to the maximum extent permitted by thatste.

What does this mean for business? This actiondng€ss immediately reverses the course taken
during a decade of conservative federal court dmtsinterpreting the ADA. In the future, emplogee
will be more prosperous in demonstrating that add@n meets the definition of disability and thus
justify protection. Therefore, under the amendmentore claims premised upon the ADA will survive
early dismissal by the courts and proceed to trihe ultimate outcome may be the surfacing of a
multitude of latent claims or novel conditions thmaeet the less restrictive requirements for diggbil
Nevertheless, the impending issues presented bgmiemdments require that employers take noticesinc
employees who might have a disability are mordyike be held protected under the Act.

Definition of Disability

The ADA expressly prohibits employers from discriating against qualified individuals with a
disability. Therefore, what constitutes a disapils a very important determinant for ADA protecti
The ADA defines disability as “a physical or mentapairment that substantially limits one or mofe o
the major life activities” of an individual. (Ameans with Disabilities Act, 1990) The new rulepand
upon the key definitions found in the ADA for dedating what is considered a disability.

The ADAAA retains the basic definition of disabjlibut seeks to change the way it should be
interpreted by the courts in ADA cases. One sugtaesion involves the interpretation of “substdhtia
limits” a major life activity. Consistent with thAct, the proposed EEOC regulations reinforce the
statutory language in that a limitation need ngn#icantly or severely restrict a major life adtiwto
meet the standard. (EEOC Proposed Regulations,)200%e directive seeks to dilute the degree of
limitation and intensity of focus applied by thepBeme Court irToyota.

Major Life Activities

The second half of the definition of disability olves what exactly constitutes a “major life
activity.” Until now, the ADA was silent on whabuastituted a major life activity, the area of lifeat
needed to be adversely affected to claim a disbillhis was a primary focus in denying the employ
protection in theToyota case. Although the EEOC had proposed recommeraiadias to be included
under the definition, the courts had routinely cégel the agency’s broad interpretation of the statun
fact, in the case d&utton v. United Air Lines, Inc., the Supreme Court questioned why the EEOC had
even issued regulations providing guidance reggrttie proper interpretation of the term disabiiiyce
no agency had been given such authority under tha. ASutton, 1999) Congress addressed the issue in
a very clear manner in the ADAAA by including a tbogh, but not exhaustive, list of major life
activities.

The new ADA actually divides major life activitiésto two categories. The first list is rather
comprehensive, comprising activities such as cdongneself, performing manual tasks, seeing,ihgar
eating, sleeping, walking, standing, sitting, reéagh lifting, bending, speaking, breathing, leamin
reading, concentrating, thinking, communicatingeiacting with others, and working. (EEOC Proposed
Regulations, 2009, p.48440) Some of these aatvitiad actually been recommended previously by the
EEOC through regulations and guidance, and others wdded by Congress in the amendments. The
second category of major life activities expredsigiudes the operation of any major bodily function
including functions of the immune system, cell ghlomdigestive functions, reproductive functionsdan
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neurological and brain functions. (EEOC Proposegutations, 2009, p.48440) The bottom line for
employers to observe regarding the amendments amseguent EEOC regulations is that just about
anything can now conceivably constitute a majer &tivity.

THE COURTSAND MITIGATING MEASURES

In the past, courts considered the ameliorativeect$f of mitigating measures in making
determinations as to whether employees were pestashder the ADA. Thé&utton court decided that
corrective measures should play a role in the detetion of disability and found that individualsthv
conditions that could be controlled with assistanceild not be protected by the ADASufton, 1999)

In Sutton, regular eyeglasses served as a mitigating medsucerrect the plaintiffs’ vision and deny
ADA protection. Other courts followed this leaddenying ADA protection. One claimant was denied
ADA protection because his diabetes could be ctattathrough medication and dietOrr, 2002)
Another employee’s claim was rejected because desbasuccessfully adapted to muscular dystrophy
that he therefore did not have a disabilityvicClure, 2003) Numerous other courts have applied the
Suttonanalysis in determining that if conditions coulg dontrolled, or the intensity or frequency of the
condition could be reduced (perhaps by medicatarrcise, or diet) claimants would not be considere
disabled under the ADA. The ADAAA and proposed EEf@gulations direct that employers and courts
must now ignore the effects of such mitigating nees being used by the individual in question in
determining whether an impairment substantiallyitina major life activity. The regulations provida
extensive list of mitigating measures, includingdication, medical supplies, prosthetics, hearirts ai
and mobility devices that cannot be used in deteingi whether an employee is disabled. The
regulations specifically warn that employers shawddi revert to the reasoning about mitigating messu
used in court cases preceding the amendments leettaysare contrary to the law as amended. (EEOC
Regulations, 2009, p. 48440) However, in a miriotovy for employers, the ADAAA specifically holds
that employers and courts may consider the améleraffect of “ordinary glasses or contact lenses”
when examining an individual under the new ADA.

The ADAAA and proposed EEOC regulations may hawedffect of forcing employers to make
speculative assumptions about what “may be” instéddhat is” a mitigating measure. When engaging
in the interactive process and communicating wittpleyees and their health care providers, employers
will need to specify that the examination being dueted should be without regard to mitigating
measures.

MISTAKEN ASSUMPTIONS

What about the situation where an employer mistigkieelieves that an employee is disabled? In
addition to impairments that substantially limitnaajor life activity, the ADA has always offered
protection for employees wrongfully perceived agbelisabled. However, the previous standard was
difficult for ADA claimants to satisfy since theyowld need to demonstrate that the employer regarded
them as substantially limited in a major life aittiv Under the new ADA, a plaintiff “regarded as”
having a disability need only demonstrate thatehmloyer perceived the individual as having a menta
or physical impairment. The good news for empleyisr that the “regarded as” prong will not be
applicable to impairments that are transitory {ftessix months or less) or considered minor. Hoavev
on the other hand, impairments that are “episodin @emission” can still be considered to be disap
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if they substantially limit a major life activity en the condition is active. (EEOC Proposed Rédiguis,
2009)

EEOC MANDATE

The new ADA provided an express mandate to the EE®DSsue binding regulations and other
interpretive guidance to further clarify the statut This is the catalyst behind the proposed EEOC
regulations and is significant in light of the Seme Court’'s questioning of the EEOC’s authority
regarding technical interpretations under the AD@ongress clearly eliminated any concern in thahar
through the express language of the ADAAA. In facider the amendments, Congress expected that the
EEOC would provide a regulatory definition of “stdogtially limits” that would relax the current high
standard used by the courts and therefore beflectré¢he intent of Congress. (ADA Amendments Act,
2008)

CONCLUSION AND FUTURE RESEARCH

The bottom line for employers is welcome to the We®A! When it comes to litigation under the
ADA, employers should now have the same expecta®rihey do for other types of discrimination
claims (gender, race, religion, age, etc.). It W& much less difficult for plaintiffs to proveahthey
have a right to bring such claims. Although emplsywill still have the right to defend a discrimiion
claim by showing that a legitimate nondiscrimingtoeason existed to justify the adverse employment
action, they can no longer count on being ablesfeat such a claim before getting to that point.

The proposed regulations make it absolutely clbat the EEOC fully intends to carry out its
Congressional mandate to broaden the protectidosdafl by the ADA. When it comes to day-to-day
human resource management, employers need to paredeto adapt interactive process policies and to
offer accommodations to a wider cross-section eifr tiworkforce. Prudent employers will err on thaes
of caution when considering whether an employeeahdisability and proceed cautiously when reacting
to requests for accommodation.

Future research by the authors in this area vki tavo primary directions. First, the authors will
examine subsequent application of the ADA by thertoin light of the amendments and EEOC
regulations. Simultaneously, the authors intendttedy how the EEOC regulations will impact the
decisions made by executives and managers whelnildisalaims surface.
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